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Timot hy F. McCornmack argued the cause and filed the
briefs for appell ees/cross-appellants. Charles S. Fax entered
an appear ance.

Before: Wald, Henderson and Garland, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Garl and.

Garland, Grcuit Judge: Howard University term nated
Dr. Daniel Yesudian fromhis job in the University's Purchas-
i ng Departnent on May 1, 1992. The University said he was
term nated for insubordination; Yesudian clainmd he was
di scharged in retaliation for whistleblow ng activities protect-
ed by the False ains Act, 31 U S. C ss 3729-3733. Yesudi -
an sued the University and three of his supervisors, alleging
subm ssion of false clainms in violation of the False O ains Act,
retaliation for reporting the alleged fal se clains, and breach
of contract. The jury returned verdicts for Yesudian on his
retaliation claimagainst one of his supervisors, Joseph Par-
ker, and on his breach of contract clai magainst the Universi-
ty, and awarded $180,000 in back pay. It found agai nst
Yesudi an on his allegation that false clains were subnitted in
violation of the Act, and on his allegations that the University
and the supervisors other than Parker had retaliated against
hi m

After the verdicts, the district court granted Parker's no-
tion under Fed. R Cv. P. 50 for judgnment as a matter of |aw
agai nst Yesudian on the retaliation claim but denied the
University's Rule 50 notion on the breach of contract claim
See United States ex rel. Yesudian v. Howard Univ., 946
F. Supp. 31 (D.D.C. 1996). Both Yesudi an and the defen-
dants appeal ed. W conclude there was sufficient evidence to
support the jury's verdict on both clains. W therefore
reverse the grant of judgnent as a matter of |aw on the
retaliation claimand affirmthe denial of judgment as a
matter of law on the contract claim

Yesudi an began working at Howard in 1971. After severa
promotions, he was transferred to the Purchasi ng Depart -
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ment in 1983. From 1984 to 1992, Yesudi an di scovered and
repeatedly conpl ained to upper-level University officials
about financial inproprieties allegedly commtted by the

Pur chasi ng Departnment and its director, Joseph Parker.1
Specifically, Yesudian charged that Parker falsified time and
attendance records for his admnistrative assistant, provided
inside information to favored vendors to aid themin the

bi ddi ng process, accepted bribes fromvendors, permtted
paynments to vendors who did not provide services to the

Uni versity, and took University property hone.

Yesudi an brought these problens to the attention of the
University's Director of Accounting in 1984 and to the Execu-
tive Assistant to the Vice President for Business and Fisca
Affairs in 1986. The latter told him "You know, Dan, you
don't want to be the whistle-blower."™ App. 57. Beginning in
1987, Yesudian attenpted to bring his conplaints to Melvin
W Jones, the University's Vice President for Business and
Fiscal Affairs. Yesudian finally met with Jones in the sum
mer of 1989 to discuss his complaints. See Def.'s Ex. 44. (On
May 11, 1990, Yesudi an sent Jones a nenorandum detailing
his charges, see id., and on May 16, Jones wote back, noting
t hat Yesudi an had "nade a nunber of charges agai nst the
Pur chasi ng Department which are of serious concern to ne."
Def.'s Ex. 43. Jones specifically listed Yesudian's allegations
of "cooperating in the cheating of the University with the

Ti me and Attendance Records,” "[p]roviding 'lnside Infornma-
tion" to selected vendors," "[a]ccepting bribes fromvendors,"
and "[t]aking University property home.” 1d.; see Trial Tr.

234-35. Meanwhil e, on several occasions from 1987 through
1990, Parker and his deputy, George Varghese, took disciplin-
ary action agai nst Yesudi an assertedly for m sconduct and
various fornms of insubordination

In 1991, Yesudian sent a letter detailing his concerns to the
President of the University, whose executive assistant re-

1 Inreviening a district court's decision on a notion for judg-
ment as a matter of law, we view the evidence in the |ight nost
favorabl e to the nonnmoving party--here, Yesudian. See Smith v.

Washi ngt on Sheraton Corp., 135 F.3d 779, 782 (D.C. Cr. 1998).
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ferred himto the new Vice President for Business and Fisca
Affairs, James Fletcher Il1. In March 1992, Fletcher net

wi th Yesudi an. Yesudian told himof his findings, including
fal se entries on the attendance records of Parker's assistant
and paynents to vendors who did not provide services to the
Uni versity. Yesudian also gave Fl etcher a packet of docu-
ments he said supported the clainms. See App. 74-75.

Fl etcher told Yesudian he was interested in the allegations
and woul d investigate. On April 16, 1992, Parker called
Yesudi an into his office and, with Varghese present, read him
verbatimthe allegations Yesudi an had nmade agai nst Par ker

in the docunments Yesudi an had given Fletcher. Parker

asked if Yesudi an had made the allegations to Fletcher and,
when Yesudi an adnmitted that he had, Parker becane visibly
upset. Varghese then warned Yesudian, "[I]f you do this

kind of stuff, you're not going to be in this departnent.”
App. 80. After the neeting, Yesudian sent Fletcher a letter
reporting that Parker and Varghese had "threatened [ hinj

wi th severe actions for inaccurately representing the efficient
operation of the departnment to [Fletcher],"” App. 82-83, and
that he had "been told that sonehow [he] would be 'gotten rid
of ' because [he] brought to [Fletcher's] attention sone of the
corrupt practices ... extant in the departnment."” App. 220.

The day after the confrontati on between Parker, Varghese,
and Yesudi an, Parker told Yesudian to obtain fromthe Gen-
eral Services Administration (GSA) a copy of a contract
between the University and a fuel vendor. On the next
busi ness day, Yesudi an spoke with his contact at GSA, who
said she would send the contract over with two ot her Howard
enpl oyees who were scheduled to attend a fuel users' neet-
ing at GSA the next norning, April 21. Wen Yesudian told
Var ghese of these arrangenents, Varghese insisted that Ye-
sudi an personally go that day to pick up the contract. Yesu-
di an expl ai ned that he was without a car and had no way to
get to GSA. On the norning of April 21, Varghese gave
Yesudi an a letter directing himto attend the fuel users
meeting that day. Yesudian refused to open the letter and
told Varghese he felt sick. Yesudian requested permission to
go to the enployee health clinic, which Varghese refused.
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Par ker, however, authorized Yesudian to go to the clinic on
t he understandi ng that Yesudi an would attend the GSA neet -
ing if cleared to return to work. The clinic found that
Yesudi an had hi gh bl ood pressure and advised himto go
hone. Al though Parker approved Yesudi an's | eaving for the
rest of the day, Yesudian renmained at work.

On April 23, 1992, Varghese accused Yesudi an of insubordi -
nati on for not attending the fuel users' neeting and for
refusing to open the letter. Varghese recomended three
nmont hs' probation and threatened term nation for future in-
fractions. Parker, however, reconmended that Yesudi an be
fired, and Vice President Fletcher approved Yesudian's term -
nati on effective May 1. Yesudi an appeal ed t hrough the Uni -
versity's grievance procedure. Although the hearing officer
found Yesudian had failed to neet his burden of show ng he
was terminated in retaliation for his conplaints, she found the
charges of insubordination unsupported and Yesudian's term -

nation "unfair.” App. 217. She did not, however, recomrend
rei nst atement because of Yesudian's "lack of respect for the
abilities and comm tnment of [his superiors]."” App. 218. In-

stead, she recommended that Howard renpve the termn nation
from Yesudian's record if he agreed to accept an "early out™
or retirenent. Yesudi an refused the offer

W review de novo a district court's ruling on a notion for
judgnment as a matter of law. See Smith v. Washi ngton
Corp., 135 F.3d 779, 782 (D.C. Cir. 1998). Entry of such a
judgrment is warranted only if "no reasonable juror could
reach the verdict rendered in th[e] case.” Anderson v. Goup
Hospitalization, Inc., 820 F.2d 465, 473 (D.C. Cr. 1987). "In
maki ng that determnation, a court may not assess the credi-
bility of witnesses or weigh the evidence." Hayman v.
Nat i onal Acadeny of Sciences, 23 F.3d 535, 537 (D.C. Cr.
1994). Moreover, "[b]ecause a judgnent as a matter of |aw
i ntrudes upon the rightful province of the jury, it is highly
di sfavored." Boodoo v. Cary, 21 F.3d 1157, 1161 (D.C. Cr.
1994).
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The district court granted Parker judgment as a matter of
| aw on Yesudian's claimof retaliatory di scharge under the
Fal se Cains Act.2 The Act inposes a civil penalty and
trebl e damages upon any person who, anong ot her things,
"knowi ngly presents, or causes to be presented, to an officer
or enployee of the United States Government ... a false or
fraudul ent claimfor paynent or approval."” 31 U S.C
s 3729(a). Section 3730(b) provides that "private persons,"
commonly known as "relators,” may bring a civil action for a
violation of s 3729 "in the name of the Government." 31
US.C s 3730(b). The statute permts the governnent to
take over the action and conduct it itself, or to decline to take
over the action, in which case the relator has the right to
conduct it. See id. The relator is entitled to different
percent ages of any recovery froma successful False O ains
Act suit, depending upon whether the relator or the govern-
ment conducts the action. See 31 U S.C. s 3730(d)(1)-(2).

Congress passed the precursor of the present statute, also

referred to as the "Lincoln Law," to conbat w despread fraud

in defense contracts during the Cvil War. See S. Rep. No.
99-345, at 8 (1986), reprinted in 1986 U S. C.C A N 5266,

5273; Anna MW Burke, Qui Tam Blow ng the Wistle for

Uncle Sam 21 Nova L. Rev. 869, 872 (1997). The provision

for private actions, commonly known as qui tamsuits, 3 was

i ncl uded to augnent the governnment's own |limted enforce-

2 W note that the parties' fierce contest over this claimmy be
much ado about nothing. The court bel ow entered judgnment for
Yesudi an in the amount of $180,000 on his contract claim which we
uphold infra. In the course of granting judgnent agai nst Yesudi an
on the retaliation claim the court suggested that Yesudi an woul d
not have been entitled to an additional recovery on that claimin any
event. See Yesudian, 946 F. Supp. at 36 n.8.

3 "Qui tam’ is an abbreviation of the phrase "qui tam pro
dom no rege quampro si ipso in hac parte sequitur,” which neans
"[w] ho sues on behalf of the King as well as for hinself." Black's
Law Dictionary 1251 (6th ed. 1990).
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ment resources. See S. Rep. No. 99-345, at 7, 23, 26, reprint-
ed in 1986 U S.C C. AN at 5272, 5288, 5291

In 1986, in response to concern that enpl oyees who ex-
posed fal se clains were being punished by their conpanies,
Congress anmended the False Clainms Act "to provide for
"whistleblower' protection.” I1d. at 34, reprinted in 1986
US. CCAN at 5299. The new subsection, s 3730(h), states:

Any enpl oyee who is discharged, denoted, suspended,

t hreat ened, harassed, or in any other manner discrim-

nated against in the ternms and conditions of enploynment

by his or her enployer because of |awful acts done by the
enpl oyee ... in furtherance of an action under this

section, including investigation for, initiation of, testino-
ny for, or assistance in an action filed or to be filed under
this section, shall be entitled to all relief necessary to
make t he enpl oyee whol e. ..

31 U S.C s 3730(h). The purpose of the provision, the
Senate Judiciary Commttee said, was to "assure those who
may be considering exposing fraud that they are legally
protected fromretaliatory acts.” S. Rep. No. 99-345, at 34,
reprinted in 1986 U S.C.C. A N at 5299.

As s 3730(h) suggests, to nake out a claimof retaliation
an enpl oyee nust denonstrate that: (1) he engaged in
protected activity, that is, "acts done ... in furtherance of an
action under this section”; and (2) he was discrimnated
agai nst "because of" that activity. To establish the second
el ement, the enployee nust in turn nmake two further show
ings. The enployee nust show that: (a) "the enpl oyer had
know edge the enpl oyee was engaged in protected activity";
and (b) "the retaliation was notivated, at |least in part, by the
enpl oyee's engaging in [that] protected activity.” S. Rep. No.
99-345, at 35, reprinted in 1986 U S.C.C.A N at 5300. See
generally United States ex rel. MKenzie v. Bell South Tel e-
conmmuni cations, Inc., 123 F.3d 935, 944 (6th G r. 1997);
United States ex rel. Hopper v. Anton, 91 F. 3d 1261, 1269
(9th Gr. 1996).4

Page 7 of 33
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The district court concluded there was no evidence from
which the jury could reasonably have found the first el ement
of a retaliation claim-that Yesudi an had engaged in protect-
ed conduct - - because "he never initiated a governnment inves-
tigation or a private qui tamsuit" during the tinme he was
maki ng his conpl ai nts. Yesudi an, 946 F. Supp. at 33. The
court also concluded there was no evidence to support the
first part of the second el ement--that the defendant knew
Yesudi an was engaged in protected activity--because Yesudi -
an "never suggested to defendant that he intended to utilize
his allegations in furtherance of a False O ains Act action”
and "gave no suggestion that he was going to report the
all eged inproprieties to government officials.” 1d. Defen-
dant Parker asserts an additional reason in support of the
court's conclusion on the first elenent: because there was no
evi dence that a false claimever was presented to the U. S
Gover nnent, Parker contends, Yesudi an cannot establish that
he was engaged in protected conduct.

W consi der each of these argunents bel ow, beginning with
Parker's additional argument, which he raised in the district
court but upon which the court did not rely. See D nond v.
District of Colunbia, 792 F.2d 179, 187 (D.C. Cr. 1986) ("An
appel l ate court ... can consider any argunent nade on
appeal that supports the judgnment of the District Court.").

We conclude that all of these argunents m sapprehend the

requi renents of a retaliation claim and further conclude that
there was sufficient evidence for a reasonable jury to have
found those elenments satisfied in this case.

A

Par ker contends that Yesudi an cannot establish he was
engaged in protected conduct because a viable qui tam action
requires that the alleged fal se clains be presented to the U S.
CGovernnment, and not just to a grantee of federal funds |ike
Howard University. As there was no evidence that any fal se

affirmatively that the sane deci sion woul d have been made even if

Page 8 of 33
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M kes v. Strauss, 889 F. Supp. 746, 754 (S.D.N. Y. 1995).
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claimwas transnmtted by Howard to the United States,

Par ker contends there was no viable False O ains Act case
here. Yesudi an, on the other hand, argues that a Fal se

Cl ai ns case can be made out by proof of the subm ssion of
false clains to a grantee alone. Although we consider this
di spute about the requirenents of a successful qui tam action
bel ow, we conclude that we need not ultimately resolve it in
order to decide the retaliation case before us.

As Parker points out, s 3729(a)(1l) requires that the alleged
false claimbe "present[ed] or cause[d] to be presented, to an
of ficer or enployee of the United States Government." Prior
to 1986, sone courts did read this to exclude clains presented
only to grantees of federal funds from coverage under the
Act. See S. Rep. No. 99-345, at 21, reprinted in 1986
US CCAN at 5286 (citing, inter alia, United States ex rel
Sal zman v. Salant & Salant, Inc., 41 F. Supp. 196 (S.D.N.Y.
1938) (clai magainst the Red Cross)). But Congress anmended
the Act in 1986 by inserting--in addition to the whistl ebl ower
provi si on noted above--a new definition of "claint:

For purposes of this section, "claim includes any request
or demand ... for noney or property which is made to a
contractor, grantee, or other recipient if the United
States Government provides any portion of the noney or
property which is requested or demanded, or if the
Government will reinburse such contractor, grantee, or
other recipient for any portion of the noney or property
whi ch is requested or demanded.

31 U.S.C. s 3729(c).

The purpose of this new definition, both the Senate and
House Reports state, was to "clarif[y] that the statute per-
mts the Governnent to sue under the False Cains Act for
frauds perpetrated on Federal grantees, including States and
other recipients of federal funds." S. Rep. No. 99-345, at 21
reprinted in 1986 U S.C.C.A N at 5286; see also id. at 10,
reprinted in 1986 U S.C.C.A N at 5275; HR Rep. No. 99-

660, at 21 (1986). The Senate Judiciary Conmmittee indicated
that the new subsection was inserted in response to the
earlier court holdings that "a fraud agai nst the grantee does
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not constitute a fraud agai nst the Governnent of the United
States" where "once the United States has nmade the grant to
the State ... or other institution, it substantially reli nqui shes
all control over the disposition of the noney. S. Rep. No.
99-345, at 21, reprinted in 1986 U S.C.C. A N at 5286 (citing
Sal zman, 41 F. Supp. 196). At the sane tinme, the Committee
approvingly cited cases that appeared to cover clains agai nst
grant ees regardl ess whether those clains were retransmtted

to the United States. See id. at 10, 22, reprinted in 1986
US CCAN at 5275, 5287 (citing United States ex rel. Davis
v. Long's Drugs, Inc., 411 F. Supp. 1144, 1146-47 (S.D. Cal
1976)).

It is still possible, of course, to argue that Congress did not
quite achieve the objective of making all false clainms to
grantees subject to the Act. The new subsection is nerely
entitled "Claimdefined," while for the Act's "liability" provi-
sion we still nust look to s 3729(a). If we put the two
subsections together, we have a requirenent that the defen-
dant "knowi ngly present[ ], or cause[ ] to be presented, to an
of ficer or enployee of the United States ... a false or
fraudulent .... request ... toa ... grantee ... if the
United States CGovernnent provides any portion of the noney
... which is requested ..., or if the Governnent will reim
burse [the] ... grantee ... for any portion of the noney ..
which is requested.” 31 U S.C s 3729(a), (c). This coul d be
read narrowly to nmean that requests to a grantee which are
in turn presented by the grantee to the United States are
covered, but that Congress dropped a stitch if it also nmeant to
cover--as it indicated it did--the situation where the govern-
ment al ready has given the noney to the grantee but has
"relinquishe[d] all control over the disposition of the noney"
before the false claimis nade. S. Rep. No. 99-345, at 21
reprinted in 1986 U S.C.C. A N at 5286.

Although it is possible to read the statute in this narrow
way, such a reading would | eave intact those court opinions
Congress seemngly intended to overrule. As Yesudi an sug-
gests, it is also possible to read the | anguage to cover clains
presented to grantees, but "effectively" presented to the
United States because the paynment cones out of funds the
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federal governnent gave the grantee. Such a readi ng would

be in harmony with the | egislative history. As the Senate
Judiciary Committee put it, w thout adding any "presenta-

tion" caveat, "a false claimto the recipient of a grant fromthe
United States or to a State under a program financed in part

by the United States is a false claimto the United States.”

Id. at 10, reprinted in 1986 U S.C.C A N at 5275.5

It may be that this reading--that a claimto a grantee is
effectively a claimto the United States--should not apply to
all grantees. It may not be appropriate, for exanple, where
the grantee's federal funds are an insubstantial percentage of
its total budget, where there is little likelihood that any of a
defendant's noney actually cane fromthe federal grant, or
where there is little continuing contact between the grantee
and the governnent once the grant is made.

Parker is correct in noting that the |legislative history of the
Fal se O ains Act anendnents states that "a false claimis
actionabl e although the clains or false statenments were nade
to a party other than the Governnent, if the paynent thereon
would ultimately result in a loss to the United States." S
Rep. No. 99-345, at 10, reprinted in 1986 U.S.C. C. A N at
5275 (enphasis added); see HR Rep. No. 99-660, at 21.6

5 The Suprene Court's decision in United States ex rel. Marcus
v. Hess, 317 U S. 537 (1943), cited approvingly by the Senate
Judiciary Committee, see S. Rep. No. 99-345, at 10, reprinted in
1986 U.S.C.C. A N at 5275, includes dicta supportive of Yesudian's
readi ng. The Court said that "[federal] funds [granted to the
states] are as much in need of protection fromfraudul ent clains as
any other federal noney, and the statute does not make the extent
of their safeguard dependent upon the bookkeepi ng devices used for
their distribution.” 317 U S. at 544 (footnote omtted). |In Marcus,
however, estimates of the false clains were transmtted to the
gover nnent .

6 It is not necessary, however that a loss actually result; it is
sufficient that the defendant nakes a false claimthat would result
inaloss if it were paid. See S. Rep. No. 99-345, at 8, reprinted in
1986 U.S.C.C.A N at 5273 ("Aforfeiture my be recovered from
one who submits a false claimthough no paynents were nmade on
the claim"); see also Rex Trailer Co. v. United States, 350 U. S 148,
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Al though the statute itself does not contain this requirenent,
it may be another way of saying that before a claimon a
grantee can be considered a claimon the United States, there
must be a sufficiently close nexus between the two such that a
loss to the forner is effectively a loss to the latter

Such possi bl e caveats are not rel evant here, however, be-
cause Howard University is a relatively unique grantee in al
of these respects. According to the testinony at trial, over
80% of Howard's noney conmes fromthe federal governnent.7
Congress has aut horized annual appropriations of federa
funds for Howard, see 20 U S. C. s 123, and has authorized
the Secretary of Education to make matching grants for the
University's endownent, see id. s 130aa-1. Howard is al so
aut hori zed to make purchases through the General Services
Admi ni stration. See id. s 130. Moreover, the University is
required by federal statute "at all times [to] be open to
i nspection by the Secretary of Education and shall be inspect-
ed by the said Secretary at |east once each year."™ 1d. s 123.
And each year, Howard must submit to the Secretary of
Education "a statenent showing the receipts of the institution
and fromwhat sources, and its disbursenments, and for what
objects.” 1d. s 121 (enphasis added).

In addition, the Senate Judiciary Comittee nmade cl ear
that it intended the concept of loss to the United States to be
consi dered broadly. As the Conmittee noted, the Seventh
Crcuit had held in United States v. Azzarelli Construction
Co., 647 F.2d 757 (7th Cr. 1981), that there was no loss to the
United States, and hence no viable False Clainms Act suit,
where the federal governnment had contributed a fixed sumto
[Ilinois for highway projects and thus woul d have paid out the

152-53 & n.5 (1956) (discussing United States ex rel. Mrcus v.
Hess, 317 U.S. 537 (1943)).

7 Yesudian testified to this figure, based on his "persona
know edge."” Notwi thstanding an invitation fromthe trial judge to
cross-exam ne Yesudi an on this point, defendants failed to contest
the testinony at trial. See App. 62-63. At oral argument, defen-
dants contended that 60% of Howard' s budget is provided by the
federal governnent through a direct line-item appropriation
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same anount regardl ess whether contractors submtted fal se
clains to the State. The Conmittee made clear it disap-

proved of this result, and expressly "intend[ed] the new
subsection ... to overrule Azzarelli and siml|ar cases which
have imted the ability of the United States to use the act to
reach fraud perpetrated on federal grantees, contractors or
other recipients of Federal funds." S. Rep. No. 99-345, at 22,
reprinted in 1986 U S.C.C. A N at 5287.

Congress, then, plainly regarded a fal se claimas causing a
loss to the United States in the Azzarelli situation, notwth-
standing that the false claimwuld not |ead to an additiona
pay-out of federal funds. Mich the sane is true here.

VWhet her or not the United States Governnment woul d be out
addi ti onal noney beyond that al ready appropriated for How
ard, it would suffer a loss if the noney appropriated for

| egitimate purposes were instead wasted on a false claim
And given the testinony that 80% of Howard's funds cone
fromthe federal governnment, the likelihood is high that the
government would suffer this kind of loss if Howard were to
pay a false claim

Al t hough the above anal ysis suggests that a qui tam suit
br ought agai nst defendant Parker for submtting a false claim
to Howard University could prevail even w thout evidence
that the claimwas resubnmtted to the federal governnment, we
need not resolve that question today. W do not, after all,
have before us an appeal from a judgnent against Yesudi an
on his qui tamclaim The jury deci ded agai nst Yesudi an on
that claimand he has not appealed. Instead, the issue before
us is an appeal froma judgnent as a matter of |aw against
Yesudi an on his claimthat Parker retaliated against him
because of his protected conduct. And the protected conduct
el ement of such a claimadoes not require the plaintiff to have
devel oped a wi nning qui tam action before he is retaliated
against. See S. Rep. No. 99-345, at 35, reprinted in 1986
US CCAN at 5300; United States ex rel. Ranseyer v.
Century Heal thcare Corp., 90 F.3d 1514, 1522 (10th Cir.
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1996).8 It requires only that the plaintiff have engaged in
"acts ... in furtherance of an action under this section.” 31
U S.C. s 3730(h) (enphasis added).

There is nothing in that | anguage to suggest that the
enpl oyee nust al ready have discovered a conpl eted case
To the contrary, s 3730(h) expressly includes "investigation
for ... an action filed or to be filed" within its protective
cover. This manifests Congress' intent to protect enpl oyees
while they are collecting information about a possible fraud,
before they have put all the pieces of the puzzle together. See
Neal v. Honeywell Inc., 33 F.3d 860, 864 (7th Cr. 1994).
Indeed, it is for this reason that courts have held enpl oyees
activities protected although they have not filed qui tamsuits.
See id. at 864-65;, Childree v. UAP/GA AG Chem, Inc., 92
F.3d 1140, 1144, 1146 (11th Cr. 1996); Ranmseyer, 90 F.3d at
1522. And it is for this reason that the district court erred in
hol di ng Yesudi an' s conduct was unprotected because "he nev-
er initiated ... a private qui tamsuit." 946 F. Supp. at 33.

As even defendant concedes, therefore, it is sufficient that a
plaintiff be investigating matters that "reasonably coul d | ead"
to a viable False Cains Act case. Def. Br. at 21. This view
is in accord with that of the other Circuits. See Childree, 92
F.3d at 1146 (11th Cr. 1996) (requiring only "distinct possibil-
ity" of suit); Hopper, 91 F.3d at 1269 (9th Cr. 1996) (holding
that "plaintiff nust be investigating matters which are cal cu-
| ated, or reasonably could lead, to a viable FCA action");

Neal , 33 F.3d at 864 (7th Cir. 1994) (holding that s 3730(h)
covers situation where litigation was a "distinct possibility" or
"could be filed legitimately"). Mere dissatisfaction with one's
treatment on the job is not, of course, enough. Nor is an

enpl oyee's investigation of nothing nore than his enployer's

8 Cf. Passaic Valley Sewerage Conmirs v. Departnment of La-
bor, 992 F.2d 474, 479 (3d Cr. 1993) ("[A] n enployee's non-frivol ous
conpl ai nt should not have to be guaranteed to wi thstand ..
external reviewin order to nerit protection under [the C ean Water
Act] for the obvious reason that such a standard would chil
enpl oyee initiatives in bringing to |ight perceived discrepancies in
t he worki ngs of their agency.").
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non- conpliance with federal or state regulations. See Hop-
per, 91 F.3d at 1269; Ranseyer, 90 F.3d at 1523; see also
Zahodnick v. IBM Corp., 135 F.3d 911, 914 (4th Cr. 1997)
("Sinmply reporting his concern of a mischarging to the
government to his supervisor does not suffice to establish that
Zahodni ck was acting 'in furtherance of' a qui tamaction.")
(enphasi s added). To be covered by the False d ains Act,

the plaintiff's investigation nust concern "fal se or fraudul ent
clains. See 31 U S.C s 3729(a); see also MKenzie, 123

F.3d at 944; Childree, 92 F.3d at 1145; Hopper, 91 F.3d at
1269.

There was nore than enough evi dence for a reasonabl e
juror to conclude that Yesudian was engaged in such an
i nvestigation. He repeatedly advised Parker's superiors that
he had evi dence Parker falsified tine and attendance records,
provided inside information to favored vendors to aid themin
t he bi ddi ng process, accepted bribes fromvendors, permtted
paynments to vendors who did not provide services to the
Uni versity, and took University property home for persona
use. Vice President Jones asked himto provide "nore
specific information regarding these charges ... so that they
can be properly investigated." Def's Ex. 43. Yesudi an col -
| ected evidence from ot her enpl oyees to corroborate the
claimthat Parker's assistant had not worked the days for
whi ch she received credit. See App. 56-57, 161-62. He al so
t ook phot ographs of University property he believed Parker
had taken for personal use. And he collected further docu-
ment ati on whi ch he provided to Vice President Fletcher. See

App. 75.

Mor eover, Yesudi an knew t hat 80% of Howard's noney
came fromthe United States Governnent. Hence, even if
resubmi ssion of a false claimto the federal governnment were
required for a successful action, the 80%figure gave Yesudi an
a good faith basis for going forward at the tine of the
retaliation. Gven the informati on he had about Howard's
finances, it would have been reasonable to concl ude there was
a "distinct possibility" he would find evidence of resubm ssion
of the claims. Indeed, that is the kind of information a
plaintiff normally cannot acquire until he files a suit and
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obtai ns the benefits of court-sanctioned discovery. Yet, as we
have noted, such filing is not required to gain the protection
of the statute. See 31 U S.C. s 3730(h) (providing protection
for an "investigation for ... an action filed or to be filed").

The fact that Yesudian may have failed to find such evi-
dence in the end neans only that--if such evidence were
necessary to prove a False Cains Act case--he ultimtely
woul d not be entitled to recover on his qui tamclaim
Indeed, it is only one of nmany ways he could cone up short.
But there is no requirenent that to be protected, a plaintiff
must have gathered all of the evidence by the tinme of the
retaliation. Indeed, if there were, the failure of Yesudian's
cont enpor aneous qui tam cl ai mwoul d al one have warrant ed
judgnment as a matter of law on his retaliation claim-yet
nei ther the district court nor the defendant have taken that
posi tion.

Nor was it necessary for Yesudian to "know' that the
i nvestigation he was pursuing could lead to a False O ains
Act suit. See Childree, 92 F.3d at 1143, 1145-46 (noting that
enpl oyee never considered bringing False Cains Act case
and had not heard of Act at tine of discharge); Hopper, 91
F.3d at 1269 (protected activity does not require "[s]pecific
awar eness of the FCA"); Neal, 33 F.3d at 864 (noting that
plaintiff was not inforned that she could file a qui tam
action). An initial investigation may well further an action
under the Act, even though the enpl oyee does not know it at
the tine of the investigation. Wre that not the case, only
| awyers--or those versed in the | aw-would be protected by
the statute, as only they would know fromthe outset that
what they were investigating could lead to a Fal se O ains Act
prosecution. There is no suggestion in the |egislative history
that Congress neant to extend protection only to | awers, or
to others only after they have consulted with | awers.

It could be argued that the phrase "to be filed" in s 3730(h)
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refers to the plaintiff's intent--i.e., that an action "to be filed"

means one contenplated at the time of the conduct. But the
courts have read the phrase to nmean the equival ent of an
action that reasonably could be filed. See Childree, 92 F.3d
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at 1146 (where the filing of an action was a "distinct possibili-
ty"); Hopper, 91 F.3d at 1269 (where the plaintiff is investi-
gating matters that "reasonably could | ead" to an FCA ac-

tion); Neal, 33 F.3d at 864 (where litigation is a "distinct
possibility" or "could be filed legitimtel y").

More inportantly, the "to be filed" |anguage in s 3730(h)
does not define protected conduct; it is sinply part of the
| anguage that describes exanples of what is "includ[ed]"
within that category. See 31 U.S.C. s 3730(h) ("acts done ..
in furtherance of an action under this section, including
i nvestigation for ... an action filed or to be filed") (enphasis
added). There is no indication that Congress intended the
exanpl es to enconpass the entire category. See MKenzie,
123 F.3d at 944 ("The statute provides exanples of the types
of activity that are protected, including investigation, initi-
ation of a suit, and testinony, but these exanples are not
exclusive and the legislative history indicates that '[p]rotected
activity should ... be interpreted broadly.' ") (quoting S. Rep
No. 99-345, at 35, reprinted in 1986 U.S.C.C. A N at 5300)
(omssion in original).9 The protected conduct itself is sinply
"acts done ... in furtherance of an action under this section,"”
and even an investigation conducted w thout contenplation
of --or know edge of the legal possibility of--a False Cains
Act suit can end up being "in furtherance" of such an action

9 Indeed, several courts have said that internal reporting of
false clains is itself an exanple of a protected activity. See
McKenzie, 123 F.3d at 944; Ranseyer, 90 F.3d at 1523; Robertson
32 F.3d at 951; Mkes, 889 F. Supp. at 752. And many courts,
including this one, have held that internal reporting is sufficient to
bring an enployee within the protection of the whistlebl ower provi-
sions of other federal statutes. See, e.g., Phillips v. Interior Bd. of
M ne QOperations Appeals, 500 F.2d 772, 778, 779 (D.C. Cr. 1974)

(Mne Safety Act); Bechtel Constr. Co. v. Sec'y of Labor, 50 F.3d
926, 931-33 (11th Cr. 1995) (Energy Reorgani zation Act); Passaic
Val l ey, 992 F.2d at 478-79 (3d Gr. 1993) (O ean Water Act); see

al so Passaic Valley, 992 F.2d at 479 ("[Qur sister courts of appeals
have consistently construed [other] statutes to |lend broad protective
coverage to internal conplainants.”) (citing cases).
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As our previous discussion makes clear, the district court
was wong in suggesting that Yesudian's activity was unpro-
tected because he had not initiated a private suit by the tine
of his term nation. The court was al so wong in suggesting
t hat Yesudi an's conduct was unprotected because he had not,
as an alternative, "initiated a governnent investigation," Ye-
sudi an, 946 F. Supp. at 33. Although the statute does
require a qui tamrelator to serve a copy of his conplaint on
t he governnment and to di sclose nmaterial evidence and infor-
mation to it, those requirenents do not take effect until the
relator files a conplaint with the court. See 31 U S.C
s 3730(b). Nothing in the statute suggests that any kind of
earlier communi cation with the government--or w th anyone
outside of his enploying institution--is required to satisfy the
"acts in furtherance" requirenent. See MKenzie, 123 F. 3d
at 944; see also supra note 9; «cf. Bechtel Constr. Co. v. Sec'y
of Labor, 50 F.3d 926, 932 (11th Cir. 1995) ("[T]his interpreta-
tion [of the Energy Reorganization Act] ... avoids the unwt-
ting consequence of preenptive retaliation, which wuld all ow
whi stl eblowers to be fired or otherw se discrimnated agai nst
with inmpunity for internal conplaints before they have a
chance to bring them before an appropriate agency."). To
the contrary, as Judge Easterbrook put it, "s 3730(h) pro-
tects 'investigation' as well as reports of fraud, and an 'inves-
tigation' precedes communication.” Neal, 33 F.3d at 865; cf.
NLRB v. Scrivener, 405 U.S. 117, 121 (1972) (construing
Nati onal Labor Rel ations Act provision, protecting enpl oyee
who "has filed charges or given testinony," as including "the
i nvestigative stage"). Indeed, in arguing the need for the
1986 whi st ebl ower anendnment, one of the prine exanples
noted by the Senate Judiciary Comm ttee was the harassnent
of a Rockwel |l International enployee after he told his super-
visors he no | onger would m scharge his tine cards. See
S. Rep. No. 99-345, at 5, reprinted in 1986 U.S.C.C. A N at
5270.

Nor would it be in the interest of |aw abiding enployers for
the statute to force enpl oyees to report their concerns out-
side the corporation in order to gain whistleblower protection
Such a requirenent woul d bypass internal controls and hot -
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i nes, damage corporate efforts at self-policing, and make it
difficult for corporations and boards of directors to discover
and correct on their own false clainms nade by rogue enpl oy-
ees or managers. Cf. Passaic Valley Sewerage Conmirs v.
Department of Labor, 992 F.2d 474, 478-79 (3d G r. 1993)

(" Empl oyees shoul d not be di scouraged fromthe normal

route of pursuing internal remedi es before going public ....
[as this] facilitate[s] pronpt voluntary renedi ati on and com
pliance with the Cean Water Act."); Bechtel, 50 F.3d at 931-
33 (applying sane analysis to Energy Reorgani zation Act).

In sum we conclude that a reasonable juror could readily
have found that Yesudian satisfied the first elenent of his
retaliation claimagai nst defendant Parker, by engaging in
activity protected by the whistlebl ower provision of the Fal se
Clai ms Act.

C

The district court also concluded there was no evidence to
support the first part of the second el enent of Yesudian's
retaliation claim-that defendant Parker knew Yesudi an was
engaged in protected activity.10 This was so, the court said,
because Yesudi an "never suggested to defendant that he
intended to utilize his allegations in furtherance of a Fal se
G ains Act action"” and "gave no suggestion that he was going
to report the alleged inproprieties to governnent officials.”
Yesudi an, 946 F. Supp. at 33.

But since there is no requirenment that a plaintiff know his
i nvestigation could lead to a False dains Act action, there
i kewi se can be no requirenent that he "suggest[ ] to defen-
dant” that he is contenplating such an action. A plaintiff
who need not even have heard of the False Cains Act can
hardly be required to informhis supervisor that he "intend[s]
to utilize his allegations in furtherance of" an action under
that Act. Instead, the kind of know edge the defendant mnust

10 The district court did not find, and Parker does not contend,
that there was no evidence to support the second part of this
element: a showing that Yesudian was terminated in retaliation for
his activity.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #96-7226  Document #378790 Filed: 09/01/1998  Page 20 of 33

have mrrors the kind of activity in which the plaintiff nust
be engaged. Wat defendant nust know is that plaintiff is
engaged in protected activity as defined above--that is, in
activity that reasonably could lead to a Fal se O ains Act case.
As al ready di scussed, such activity includes the investigation
of "false or fraudulent clains” made to federal grantees |ike
Howard. But like the plaintiff, the defendant need not know,
or be advised, that such clainms would violate the Fal se C ains
Act itself. Cf. Bryan v. United States, 118 S. C. 1939, 1946
(1998) (charge of possession of unregistered machi negun re-

qui res proof that defendant knew weapon had the characteris-
tics that brought it within statutory definition of machi negun
but not proof that defendant knew such possessi on was
unl awf ul ).

Indeed, requiring a plaintiff to advise his enployer that he
has filed or is contenplating filing a qui tam conplaint would
contravene the qui tam section of the Act itself, which dic-
tates that such conplaints be filed in camera, remain under
seal for at |east sixty days (extendabl e upon governnent
nmotion), and "not be served on the defendant until the court
so orders.” 31 U S.C. s 3730(b). The purpose of these
provisions is to "protect the Governnent's interest in crimna
matters” by enabling the governnent to investigate the al-
| eged fraud without " "tip[ping] off' investigation targets" at
"a sensitive stage.”" S. Rep. No. 99-345, at 24, reprinted in
1986 U.S.C.C.A N at 5289. To require a plaintiff to advise
his enployer of his intentions in order to enjoy whistlebl ower
protection would frustrate this congressional concern

For much the sane reasons, there also is no requirenent
that a plaintiff tell, or threaten, his enployer that he wll
report his allegations to the governnent--or to anyone out -
side of the enploying institution. As the statute does not
require the enpl oyee to make an outside conplaint in order
to render his conduct protected, he cannot be required to
advi se of or threaten such a conplaint. Mreover, as with a
requi renent that an enployee tell his enployer he is contem
plating filing a qui tamsuit, a requirenment that an enpl oyee
announce he has gone outside the institution would undercut
the statutory purpose of encouragi ng enpl oyees to expose
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fraud. See id. at 4-5, 34, reprinted in 1986 U.S.C.C. A N at
5269- 70, 5299. Such an announcenent necessarily creates

the kind of adversary confrontation that nmere internal report-
i ng does not. And even though it may protect the enployee
fromtermnation, it would al so end any hopes he may have

for normal advancenent as a "loyal" enployee. Many an

enpl oyee may wel | decide that kind of protection is not worth
obt ai ni ng, and so forego an investigation altogether. See

M kes v. Strauss, 889 F. Supp. 746, 753 (S.D.N. Y. 1995) ("To
i nsi st upon an express or even an inplied threat of such
action would i npose a requirenment which is wholly unrealistic
in an enpl oynent context.").

Nonet hel ess, a plaintiff still nust show that his enployer
was aware of his protected activity. Merely grunbling to the
enpl oyer about job dissatisfaction or regulatory violations
does not satisfy the requirenment--just as it does not consti -
tute protected activity in the first place. Threatening to file a
qui tamsuit or to make a report to the governnent, on the
other hand, clearly is one way to nmake an enpl oyer aware.
But it is not the only way.

The steps Yesudian took in this case were sufficient for a
reasonabl e juror to conclude that Parker was on notice Yesu-
di an was engaged in protected activity. Yesudian repeatedly
told Parker's superiors that Parker had falsified time and
attendance records, accepted bribes from vendors, provided
inside information to favored vendors, pernitted paynents to
vendors who did not provide services, and taken University
property home for personal use. A juror could reasonably
concl ude that Parker's superiors advised himof these
charges, particularly since they told Yesudi an they intended
to investigate them A juror could also conclude that the
charges--many in the formof letters from Yesudian to
Uni versity officials--wuld have been nmade avail able to Par-
ker. And a reasonable juror could reach a simlar conclusion
fromthe timng of at |east one incident in which Parker
di sci plined Yesudi an, assertedly for insubordination, shortly
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after Yesudi an nmade a conpl ai nt against him See App. 58-
60.

I ndeed, there was even sone evidence that Parker may
have t hought Yesudian actually was planning a qui tam case.
On Decenber 20, 1989, Parker's deputy, Varghese, sent Yesu-
dian a disciplinary letter, conplaining that "during work
hours you went throughout the departnent taking photo-
graphs claimng that you may need these docunments to
support your case." App. 310. Although the letter does not
expl ai n whi ch "case" Varghese was concerned about, the only
phot ogr aphs ot herwi se nmentioned in the record are ones
Yesudi an took of University property he said Parker had
taken honme for his personal use. See App. 536. A reason-
able juror could conclude that Parker knew of his deputy's
letter and concerns.

Finally, the incident involving Yesudian's neeting with Vice
Presi dent Fletcher, and the subsequent confrontation Yesudi -
an had with Parker and Varghese, provides direct evidence
t hat Parker was aware of Yesudian's protected activities. As
not ed above, in March 1992 Yesudian net with Fletcher, told
hi m of his findings, and gave hima packet of documents he
said supported the clainms. See App. 74-75. Wthin a nonth,
Par ker called Yesudian into his office and read hi mverbatim
the al |l egati ons Yesudi an had made agai nst Parker in the
docunents Yesudi an had given Fletcher. Varghese then
war ned Yesudian: "[I]f you do this kind of stuff, you're not
going to be in this departnment.” App. 80. After the neeting,
Yesudi an reported the threats to Fletcher. A reasonable
juror could readily have concl uded from Yesudi an's account of
these events, as well as fromthe other incidents discussed
above, that Parker knew his subordi nate was engaged in
protected activity.

Neither United States ex rel. Hopper v. Anton, 91 F.3d
1261 (9th Cir. 1996), nor Robertson v. Bell Helicopter Tex-
tron, Inc., 32 F.3d 948 (5th G r. 1994), cited by Parker, is to
the contrary. The plaintiff in Hopper was a special education
teacher who conpl ai ned that her school district was failing to
comply with federal and state |aws pertaining to the handling
of special education children. But she made no all egations of
fraud. "[Unless the enployer is aware that the enployee is
i nvestigating fraud,"” the court said, "the enployer could not
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possess the retaliatory intent necessary to establish a viola-
tion of s 3730(h)." Hopper, 91 F.3d at 1269.

The plaintiff's case in Robertson had both the sanme weak-
ness as Hopper's and an additional one. The plaintiff in
Robertson, a contract adm nistrator enployed by Bell Heli-
copter, becane concerned about a "lack of verification" for
mai nt enance and repair charges Bell was making on a gov-
ernment contract. See 32 F. 3d at 949-50. He reported his
concerns to his superiors and sought to substantiate the
charges by requesting additional information fromBell man-
agers. Although the court recognized that internal reporting
has been held to constitute protected activity, it distinguished
Robertson's internal reports because--like the plaintiff in
Hopper--he had not told his enployer he was concerned
about possible fraud. See id.

Robertson al so argued that his investigation into the sub-
stantiation for the maintenance charges constituted protected
activity. In response, Bell noted a second problem It
contended it had no way to know Robertson's investigation
was protected activity because substantiating charges was
part of his job as a contract adm nistrator. The court agreed.
Because "Robertson never characterized his concerns as in-
volving illegal, unlawful, or false-clainms investigations.... [,]
Robertson [never] expressed any concerns to his superiors
other than those typically raised as part of a contract adm n-
istrator's job." 1d. at 952.

The plaintiff in United States ex rel. Ramseyer v. Century
Heal t hcare Corp. also had both of the problens of the Robert-
son plaintiff. Like Robertson (and Hopper), Ranmseyer com
pl ai ned to her enployer only of regulatory "non-conpliance"
and "shortcom ngs.” And |ike Robertson, the weakness of
her case was exacerbated by the fact that "the nonitoring
and reporting activities described in plaintiff's conplaint were
exactly those activities plaintiff was required to undertake in
fulfillment of her job duties.”™ 90 F.3d at 1523. As did the
Robertson court, Ranseyer "acknow edge[d] that intracorpo-
rate conplaints may fall within the protective scope of section
3730(h)." 1d. But given that those conplaints were indistin-



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #96-7226 Document #378790 Filed: 09/01/1998

gui shable fromthe reporting expected as part of her job, the
court held she had to do sonmething nore to "make clear [her]
intentions of bringing or assisting in [a False O ains Act]
action in order to overcone the presunption that [she was]
merely acting in accordance with [her] enpl oynment obli-
gations."” 1d. at 1523 n.7 (enphasis added).

Yesudi an's case did not have these weaknesses. First, the
nature of Yesudi an's charges could not have been m staken
for a conplaint about nere regulatory conpliance. He as-
serted a classic false claimby contending that Parker was
"falsifying" time and attendance records so that his assistant
woul d be paid for work she did not do. He effectively
charged Parker with defraudi ng Howard by taking bribes
fromvendors, providing themw th inside information to aid
themin the bidding process, and permtting paynents to
vendors who did not provide services to the University. He
further charged that Parker had converted University prop-
erty to his personal use. Vice President Jones characterized
the fal se statement charge as a charge of "cooperating in the
cheating of the University with the Tine and Attendance
Records." Def.'s Ex. 43. Yesudian hinself characterized the
conpl aints as charges of "corruption"” and "corrupt practices.”

App. 220.

Second, Yesudian's duties at the University did not include
oversi ght of Purchasing Departnent operations, nonitoring
of other enployees' tine and attendance records, or tracking
the use of University property. Thus, his investigation and
conpl aints regarding falsification, bribery, and corruption
coul d not have been m staken for routine actions in accor-
dance with his enpl oynment obligations. To the contrary, the
trial record indicates that Yesudian's supervisors knew of and
were distressed by his whistleblow ng activities: according to
Yesudi an, Parker and Varghese threatened himfor bringing
to light "the corrupt practices and inefficiencies extant in the
departnment." App. 220. Hence, unlike the plaintiffs in Rob-
ertson and Ranseyer, he had no "presunption” to overcone.

W concl ude that a reasonable juror could have found that
Yesudi an engaged in activity protected by the False O ains
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Act, and that defendant Parker knew of that protected activi-
ty. W therefore reverse the grant of judgnent as a natter
of law on Yesudian's retaliation claim

IV

Yesudi an al so asserted cl ai ns agai nst Howard based on
breach of contract and pronissory estoppel. He alleged that
t he Howard Uni versity Enpl oyee Handbook constituted a
contract between himand the University, that he had relied
upon it to his detrinent, and that he had been fired in
derogation of its provisions limting the bases upon which
and the procedures through which, an enpl oyee coul d be
termnated. After the jury returned a verdict for Yesudian
Howard noved for judgnment as a matter of |aw on the
ground that there was no contract or reliance,11 arguing that:
(1) the Handbook contained a disclainer which, as a matter of
| aw, prevented any statement it contained fromrising to the
| evel of a binding obligation; and (2) even if it could constitute
a binding obligation, Yesudian had given no additional consid-
eration for the prom ses he alleged it contai ned and had not
relied upon themto his detrinment. The district court held
that "[g]iven the contradictory | anguage of the nanual provi-
sions, ... the issue of whether the enpl oyee nmanual consti -
tuted a contract was an issue for the jury[,]" and that "the
jury was justified in finding that plaintiff reasonably relied on
t he provisions of the enpl oyee handbook to his detrinment in
that he foll owed the handbook grievance procedures at the
expense of much time and noney." Yesudian, 846 F. Supp
at 35-36. W concur with the conclusion of the district court
for these and additional reasons.

Al parties agree that this issue is governed by District of
Colunbia law. Last year, in Sisco v. GSA National Capita
Federal Credit Union, 689 A 2d 52, 55 (D.C. 1997), the
District of Colunbia Court of Appeals summarized District
| aw on the subject. The presunption in the case of an

11 Howard does not argue it was entitl
matter of |law on the ground that it conplied
requi renents.

ed to judgnment as a
wi th the Handbook's
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enpl oyee |i ke Yesudi an--who | acks an express enpl oynent

contract for a specified time--is that he is an enpl oyee at-w ||
who may be fired at the enployer's discretion. See id. at 53;
Ni ckens v. Labor Agency, 600 A 2d 813, 816 (D.C. 1991). An

enpl oyee manual , however, overcomes the at-wll presunp-

tion "where it set[s] forth a distinction between probationary
and per manent enpl oyees, providing that the first could be

di scharged summarily but the latter only .... [after] 'specific
preconditions had [been] nmet.'" " Sisco, 689 A 2d at 54 (quot-

i ng Washington Wl fare Ass'n v. Weeler, 496 A 2d 613, 615-

16 (D.C. 1985)). "[S]uch manuals," the court said, "generally
create 'a factual question for the jury' as to the existence of a
contract.” 1d. (quoting N ckens, 600 A 2d at 817); see also

Washi ngton Wel fare Ass'n, 496 A 2d at 615.

The Handbook at issue here neets the Sisco test. As the
district court--witing before Sisco was handed down--found,
t he Handbook expressly "distingui shes between tenporary
and probationary enpl oyees on the one hand, and regul ar
enpl oyees, such as the plaintiff here, on the other."” Yesudi-
an, 946 F. Supp. at 35. The Handbook nakes cl ear that the
|atter can be discharged only for cause and after specified
procedures:

Tenporary and Probationary Enpl oyees nay be term -

nated at any tine their services are found to be unsati s-
factory, or not in the best interests of the University...
However, in the case of Regul ar enpl oyees, term nation
on grounds of unsatisfactory work performance is in

order only when enpl oyees fail to nmake satisfactory

work inmprovenment within thirty (30) cal endar days after
their supervisors have given themwitten notice of warn-
ing.... Charges against an enpl oyee of serious negl ect
of duty or conduct inconpatible with the welfare of the
Uni versity must be substantiated by the supervisor.
Failure of the enployee to refute successfully such
charges constitutes grounds for dism ssal

Howard Uni versity Enpl oyee Handbook (Non-Faculty)
s 1.11 (Apr. 1, 1980) (App. 638) (enphasis added). The
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Handbook al so sets out a detailed grievance procedure to

whi ch enpl oyees in Yesudian's status are "entitled" whenever

a conplaint alleges "a violation, msapplication or msinter-
pretation of applicable rules, regulations, policies, |aws, or
orders resulting in an actual or anticipated unfair or unrea-
sonabl e personnel procedure.” 1d. s 1.16; see Yesudi an, 946
F. Supp. at 35 & n.4. Indeed, the District of Colunbia Court
of Appeals has twice held that juries could find Howard

Uni versity enpl oyee handbooks to constitute enpl oynment
contracts. 12

Not wi t hst andi ng t hese provisions, the University contends
t he Handbook cannot be considered a contract because it
contains two other provisions that constitute effective dis-
clainmers of any binding obligations. First, the Handbook
states that "[t]he University reserves the right unto itself to
mai ntai n excl usi ve discretion to exerci se the customary func-
tions of managenent including, but not limted to, the discre-
tion to select, hire, pronote, denote, ... [or] term nate...."
Handbook s 1.15. Second, the Handbook states that "[t]his
docunment is not to be construed as a contract.” Id. at ii.

Si sco governs these contentions as well. It holds that
prom ses neeting the test described above--those "that are
clear enough in limting the right to termnate to specific
causes or events"--effectively "reverse the normal presunp-
tion: to make them unenforceable at |aw, a manual purport-
ing to restrict the grounds for termnation nust contain
| anguage clearly reserving the enployer's right to termnate
at will." Sisco, 689 A 2d at 55 (enphasis added).

The Handbook's reservation of managenent rights does not
satisfy the Sisco standard for rebutting the reverse presunp-

12 See Howard Univ. v. Baten, 632 A 2d 389, 390 (D.C. 1993);
Law v. Howard Univ., Inc., 558 A .2d 355, 356 & n.1 (D.C. 1989).
Because at oral argunent both parties stated they were uncertain
whet her the handbook at issue here was the sane as that at issue in
Law, we do not consider whether the doctrine of offensive collatera
est oppel woul d ot herwi se be applicable. See generally Jack Faucett
Assocs. v. Anerican Tel. & Tel., 744 F.2d 118, 124-26 (D.C. Cir.
1984).
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tion. The enployee manual at issue there simlarly reserved
managenent's rights "to discipline or discharge enpl oyees

for any other cause,” yet the court found this provision
"insufficient to overconme the assurance conveyed by an objec-
tive reading of the entire docunent that termnation will be
governed by its ternms.” 1d. The Sisco court also rejected
the argunent "that the enployer's reserved right to nodify
the manual's terns unilaterally tends to show that any 'offer’
made by the [enployer] in distributing the manual was
illusory.” Id. at 57 (internal quotation omtted) (alteration in
original). The enployee's reasonabl e expectation of perfor-
mance by the enpl oyer continues, the court said, "so long as

t he enpl oyer does not revoke the manual or disclaimits

bi ndi ng character.” 1d. As the district court found here,
"the provisions in the handbook relating to term nation of
enpl oyment are phrased in such a manner as to | ead an

enpl oyee to believe that the University does not have unfet-
tered discretion in its term nation decisions,” despite the
reservation of rights clause. Yesudian, 946 F. Supp. at 35.

The Handbook's statement that "[t]his docunment is not to
be construed as a contract” also fails to neet the Sisco
standard. Although it states an ultimate conclusion, it does
not "contain | anguage clearly reserving the enployer's right
to termnate at will," which Sisco requires to make the
prom ses of a Handbook |ike this "unenforceable at |aw "
Sisco, 689 A .2d at 55. In fact, "[n]owhere does the nanua
state that a 'Regul ar enpl oyee' nmay be terminated at will."
Yesudi an, 946 F. Supp. at 35. |In each of the District of
Col unbi a cases in which a disclainmer of contract status has
been held to negate the inference of a binding obligation from
an enpl oyee handbook, the disclainer has stated both that
the manual is not a contract and that enpl oyees may be
termnated at will.13 Although the District of Colunbia Court

13 See Kerrigan v. Britches of Georgetowne, Inc., 705 A 2d 624,
627 n.3 (D.C. 1997) ("The enpl oyee handbook expressly states that
it is not an enploynment contract and that 'nothing in this Handbook
is intended to affect the "at-will" enploynent relationship.' ") (em
phasis added); Smith v. Union Labor Life Ins. Co., 620 A 2d 265,
269 n.1 (D.C. 1993) ("This handbook is ... not an enpl oynent
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of Appeal s has not yet decided a case involving a disclainer

| acking the latter provision, numerous other courts have held
di sclainmers insufficient to keep cases fromjuries where they
deni ed the existence of a contract but failed expressly to
advi se enpl oyees they could be termnated at will.14 G ven

contract and does not guarantee any fixed terns and conditions of
enpl oyment.... Enploynent for managenent personnel is for no
definite period [and] is termnable at will...."); Goos v. Nationa
Ass'n of Realtors, 715 F. Supp. 2, 4 (D.D.C. 1989) ("This handbook
does not constitute an enploynment contract.... As an enpl oyee

you are considered to be an enployee-at-will.").

14 See, e.g., Jones v. Central Peninsula Gen. Hosp., 779 P.2d
783, 787-88 (Al aska 1989) (finding inadequate a disclainmer providing
that manual "is not a contract of enploynent,” but "not appris[ing]
t he enpl oyee that his or her job is "termnable at the will of the
enpl oyer with or without reason' "); Perman v. Arcventures, Inc.
554 N.E. 2d 982, 985, 987 (Ill. App. C. 1990) (finding that "l anguage
in [enpl oyer's] manual of personnel policies and procedures created
enforceabl e contractual rights despite its disclainmer” that the nanu-
al did "not constitute an enploynment contract"); Preston v. dar-
i dge Hotel & Casino, Ltd., 555 A .2d 12, 15 (N.J. Super. C. App.
Div. 1989) (finding inadequate a disclainmer stating that handbook
was "not intended to create, nor should [it] be construed to consti -
tute, a contract of enploynment," and holding that "if [enployer]
wi shed to advise its enployees that they could be discharged at wll,
such a warni ng shoul d have been set forth expressly"); Russell v.
Board of County Conmirs, 952 P.2d 492, 503 (Ckla. 1997) ("Wile
the manual states that ... the personnel policies do not represent
an 'enmpl oynment contract,' conflicting inferences may be drawn from
other statenments nade in the same handbook."); Johnson v. Nasca,
802 P.2d 1294, 1295-97 (Ckla. C. App. 1990) (finding insufficient a
di scl ai mer providing that enpl oyee handbook "should not be consid-
ered a contract" and that enployer "reserves the right at any tine
to take any action it deens necessary in its sole discretion"). See
generally Stephen F. Befort, Enployee Handbooks and the Lega
Effect of Disclainmers, 13 Indus. Rel. L.J. 326, 353 (1992) ("[S]uch a
di sclaimer is unclear because it speaks in terns of the technicalities
of contract status without plainly stating the practical inpact of the
di scl ai mer on apparent promi ses of job security contained el sewhere
i n the handbook.") (citing Preston, 555 A 2d at 15).
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Sisco 's insistence that to overcome the reverse presunption
in a case like this, the disclainmer "must contain | anguage
clearly reserving the enployer's right to termnate at will,k"
Sisco, 689 A 2d at 55, we conclude the District of Colunbia
Court of Appeals would reach the sane result.

Mor eover, as the district court pointed out, the sane
par agraph of the Handbook that says it is not to be construed
as a contract al so says the Handbook is "intended to pronote
a better understandi ng of what staff enpl oyees can expect
fromthe University and what the University can expect from
themin return.” Handbook at ii (enphasis added). These
two statenents are, as the district court found, "contradicto-
ry." Yesudian, 946 F. Supp at 35. \When taken together
with the other provisions of the Handbook that clearly limt
Howard's right to termnate "to specific causes or events,"

Si sco, 689 A 2d at 55, the disclainmers asserted by Howard do
no nore than produce the kind of ambiguity that creates a
jury question as to whether the Handbook constitutes "a

prom se of continued enpl oynent to [regul ar] enpl oyees

term nable only for cause in accordance with its provisions,”
id at 56.

W al so cannot ignore the fact that in its answer to
Yesudi an' s conpl ai nt, Howard actually conceded that the
Handbook constituted a contract. Conpare Conpl. p 31 with
Answer p 31. Odinarily, we would consider such a conces-
sion in a pleading to constitute a binding judicial adm ssion
whi ch Howard coul d not contradict either at trial or on
appeal. See Keller v. United States, 58 F.3d 1194, 1198 n.8
(7th Cr. 1995); Mchael H Gaham Federal Practice and
Procedure s 6726 (interimed. 1992). Here, however, Yesu-
dian failed to note Howard' s adm ssion or otherw se object
when Howard did contest the point at trial. Under such
circunstances, the Ninth Grcuit has found one in Yesudian's
position to have wai ved the argunment that the issue was
conclusively settled. See Anerican Title Ins. Co. v. Lacel aw
Corp., 861 F.2d 224, 227 (9th G r. 1988). Because Yesudi an's
clai mthat the Handbook was a contract survives a notion for
judgment as a matter of |aw under Sisco in any event, we do
not need to deci de whether there was a waiver here. W do
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note, however, that Howard's adni ssion may have m sl ed
Yesudi an into thinking he did not need to put anything nore
i nto evidence than the Handbook itself in order to establish
that he had a contract.

Howard al so contends that because Yesudi an gave no con-
sideration for the Handbook's prom ses, no binding obligation
was created. This argunment is also foreclosed by Sisco,
which held that "remaining with an enpl oyer after receipt of
a personnel manual prom sing job security supplies the neces-
sary consideration to nake the prom se legally enforceable.™
Sisco, 689 A 2d at 56.15 Because Yesudian testified that he
remai ned with Howard after receiving the Handbook, he
satisfied the Sisco requirenent. Accordingly, even wthout
adding in Yesudian's detrinmental reliance on the grievance
procedures noted by the district court, we conclude that the
Handbook' s prom ses were supported by adequate consi der-
ation and that the district court properly denied Howard's
nmotion for judgnent as a matter of |aw

V

For the foregoing reasons, we reverse the district court's
grant of judgment as a matter of |aw on Yesudian's retaliation
claimand affirmthe district court's denial of judgment as a
matter of law on Yesudian's claimfor breach of contract.

15 Under District of Colunbia | aw, Yesudi an did not need to
i ntroduce evidence that he had read the Handbook. See Ni ckens,
600 A 2d at 817 n.2. The fact that Yesudi an foll owed the Hand-
book' s grievance procedures, however, suggests that he had in fact
read it.
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Karen LeCraft Henderson, G rcuit Judge, dissenting in part:

The district court's Rule 50 judgment on Yesudi an's Fal se
Clainms Act retaliation claimshould be affirnmed because Yesu-
di an never produced evidence to show, as the majority ac-
know edges he nust, "that his enployer was aware of his
protected activity." M. Op. at 21. Such a show ng requires
a plaintiff to have put the enpl oyer on notice not only that he
is investigating fraud but also that the fraud is against the
federal governnent, so as to potentially support a qui tam
suit or a direct suit by the governnent. See United States ex
rel. McKenzie v. Bellsouth Tel econmunications, Inc., 123
F.3d 935, 944 (6th Cr. 1997) (" '[A]ln enpl oyee nmust supply
sufficient facts fromwhich a reasonable jury could concl ude
that the enpl oyee was di scharged because of activities which
gave the enpl oyer reason to believe that the enpl oyee was
contenplating a qui tamaction against it." ") (quoting M kes
v. Strauss, 889 F. Supp. 746, 753 (S.D.N. Y. 1995)) (alteration
by McKenzie court); Robertson v. Bell Helicopter Textron
Inc., 32 F.3d 948, 951 (5th GCir. 1994) (enployee nust put the
enpl oyer on notice that he is "concerned about the conpany
defraudi ng the government”); United States ex rel. Ransey-
er v. Century Healthcare Corp., 90 F.3d 1514, 1522 (10th Cr.
1996) ("When seeking legal redress for retaliatory discharge
under the FCA, plaintiff has the burden of pleading facts
whi ch woul d denonstrate that defendants had been put on
notice that plaintiff was either taking action in furtherance of
a private qui tamaction or assisting in an FCA action
brought by the governnent."); United States ex rel. Hopper
v. Anton, 91 F.3d 1261, 1269-70 (9th Cr. 1996) (concluding
school principal who reprimanded teacher did not have requi-
site "retaliatory intent” because even if she knew of teacher's
complaints to California Department of Education, teacher
"never gave any indication she was investigating the Schoo
District for defrauding the federal government"). Because
Yesudi an of fered no evidence that he put his enpl oyer on
such notice, | dissent fromthe majority's reversal of the
district court's False CaimAct judgnent.
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